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PART II – CONTRACT CLAUSES 

 

SECTION I 

 

CONTRACT CLAUSES 
 

 

I.1 FAR 52.252-2 Clauses Incorporated by Reference (FEB 1998) 

 

This Contract incorporates one or more clauses by reference, with the same force and 

effect as if they were given in full text. Upon request, the Contracting Officer will make 

their full text available. Also, the full text of a clause may be accessed electronically at 

these addresses:  

 

https://www.acquisition.gov/?q=browsefar  

 

http://energy.gov/management/downloads/searchable-electronic-department-energy-

acquisition-regulation 
 

Clause 

No. 

FAR/DEAR 

Reference 

Title 

I.2  52.202-1 Definitions (NOV 2013) 

I.3  52.203-3 Gratuities (APR 1984) 

I.4  52.203-5 Covenant Against Contingent Fees (MAY 2014) 

I.5  52.203-6 Restrictions on Subcontractor Sales to the 

Government (SEP 2006) 

I.6  52.203-7  Anti-Kickback Procedures (MAY 2014) 

I.7  52.203-8 Cancellation, Rescission, and Recovery of Funds for 

Illegal or Improper Activity (MAY 2014) 

I.8  52.203-10 Price or Fee Adjustment for Illegal or Improper 

Activity (MAY 2014) 

I.9  52.203-12 Limitation on Payments to Influence Certain Federal 

Transactions (OCT 2010) 

I.10  52.203-13 Contractor Code of Business Ethics and Conduct 

(OCT 2015) 

I.11  52.203-17 Contractor Employee Whistleblower Rights and 

Requirement To Inform Employees of Whistleblower 

Rights (APR 2014) 

I.12  52.203-19 Prohibition on Requiring Certain Internal 

Confidentiality Agreements or Statements (JAN 2017) 

I.13  52.204-4 Printed or Copied Double-Sided on Postconsumer 

Fiber Content Paper (MAY 2011) 

I.14  52.204-9 Personal Identity Verification of Contractor 

Personnel (JAN 2011) 

I.15  52.204-10 Reporting Executive Compensation and First-Tier 

Subcontract Awards (OCT 2016) 

https://www.acquisition.gov/?q=browsefar
http://energy.gov/management/downloads/searchable-electronic-department-energy-acquisition-regulation
http://energy.gov/management/downloads/searchable-electronic-department-energy-acquisition-regulation
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I.16  52.204-13 System for Award Management Maintenance (OCT 

2016) 

I.17  52.204-14 Service Contract Reporting Requirements (OCT 

2016) 

I.18  52.204-18 Commercial and Government Entity Code 

Maintenance (JUL 2016) 

I.19  52.204-19 Incorporation by Reference of Representations and 

Certifications (DEC 2014) 

I.20  52.209-6 Protecting the Government’s Interest When 

Subcontracting With Contractors Debarred, 

Suspended, or Proposed for Debarment (OCT 2015) 

I.21  52.209-9 Updates of Publicly Available Information Regarding 

Responsibility Matters (JUL 2013) 

I.22  52.209-10 Prohibition on Contracting With Inverted Domestic 

Corporations (NOV 2015) 

I.23  52.210-1 Market Research (APR 2011) 

I.24  52.215-2 Audit and Records – Negotiation (OCT 2010) 

I.25  52.215-8 Order of Precedence - Uniform Contract Format 

(OCT 1997) 

I.26  52.215-11 Price Reduction for Defective Certified Cost or 

Pricing Data -- Modifications (AUG 2011) 

I.27  52.215-13 Subcontractor Certified Cost or Pricing Data -- 

Modifications (OCT 2010) 

I.28  52.215-17 Waiver of Facilities Capital Cost of Money (OCT 

1997) 

NOTE: This clause will not be included in the contract if 

awardee proposes Facilities Capital Cost of Money in its 

proposal. 

I.29  52.215-19 Notification of Ownership Changes (OCT 1997) 

I.30  52.219-8  Utilization of Small Business Concerns (NOV 2016) 

I.31  52.219-9  

 

Small Business Subcontracting Plan (JAN 2017) - 

Alternate II (NOV 2016) 

I.32  52.219-16  Liquidated Damages - Subcontracting Plan (JAN 

1999) 

I.33  52.222-1  Notice to the Government of Labor Disputes (FEB 

1997) 

I.34  52.222-3  Convict Labor (JUN 2003) 

I.35  52.222-4  

 

Contract Work Hours and Safety Standards - 

Overtime Compensation (MAY 2014) 

I.36  52.222-6  Construction Wage Rate Requirements (MAY 2014) 

I.37  52.222-7  Withholding of Funds (MAY 2014) 

I.38  52.222-8  Payrolls and Basic Records (MAY 2014) 

I.39  52.222-9  Apprentices and Trainees (JUL 2005) 

I.40  52.222-10  Compliance with Copeland Act Requirements (FEB 

1988) 
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I.41  52.222-11  Subcontracts (Labor Standards) (MAY 2014) 

I.42  52.222-12  Contract Termination - Debarment (MAY 2014) 

I.43  52.222-13  

 

Compliance With Construction Wage Rate 

Requirements and Related Regulations (MAY 2014) 

I.44  52.222-14  Disputes Concerning Labor Standards (FEB 1988) 

I.45  52.222-15  Certification of Eligibility (MAY 2014) 

I.46  52.222-21  Prohibition of Segregated Facilities (APR 2015) 

I.47  52.222-26  Equal Opportunity (SEP 2016) 

I.48  52.222-27 Affirmative Action Compliance Requirements for 

Construction (APR 2015) 

I.49  52.222-35  Equal Opportunity for Veterans (OCT 2015) 

I.50  52.222-36  Equal Opportunity for Workers with Disabilities 

(JUL 2014) 

I.51  52.222-37  Employment Reports on Veterans (FEB 2016) 

I.52  52.222-40  

 

Notification of Employee Rights Under the National 

Labor Relations Act (DEC 2010) 

I.53  52.222-50  Combating Trafficking in Persons (MAR 2015) 

I.54  52.222-54  Employment Eligibility Verification (OCT 2015) 

I.55  52.222-55  Minimum Wages Under Executive Order 13658 (DEC 

2015) 

I.56  52.222-59 Compliance With Labor Laws (Executive Order 

13673) (DEC 2016) 

I.57  52.222-60 Paycheck Transparency (Executive Order 13673) 

(OCT 2016) 

I.58  52.222-61 Arbitration of Contractor Employee Claims 

(Executive Order 13673) (DEC 2016) 

I.59  52.222-62 Paid Sick Leave Under Executive Order 13706 (JAN 

2017) 

I.60  52.223-2 Affirmative Procurement of Biobased Products Under 

Service and Construction Contracts (SEP 2013) 

I.61  52.223-5 Pollution Prevention and Right-to-Know Information 

(MAY 2011)  
 

I.62  52.223-6 Drug-Free Workplace (MAY 2001) 

I.63  52.223-17 Affirmative Procurement of EPA-Designated Items in 

Service and Construction Contracts (MAY 2008) 

I.64  52.223-18  

 

Encouraging Contractor Policies to Ban Text 

Messaging While Driving (AUG 2011) 

I.65  52.223-21  Foams (JUN 2016) 

I.66  52.224-2 Privacy Act (APR 1984) 

I.67  52.225-13  Restrictions on Certain Foreign Purchases (JUN 2008) 

I.68  52.225-25 Prohibition on Contracting with Entities Engaging in 

Certain Activities or Transactions Relating to Iran-

Representation and Certifications (OCT 2015) 

I.69  52.227-1  Authorization and Consent (DEC 2007) 
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I.70  52.227-2 Notice and Assistance Regarding Patent and 

Copyright Infringement (DEC 2007) 

I.71  52.227-4  

 

Patent Indemnity--Construction Contracts (DEC 

2007) -- Alternate I (DEC 2007) 

I.72  52.227-19 Commercial Computer Software License (DEC 2007) 

I.73  52.228-2 Additional Bond Security (OCT 1997) 

I.74  52.228-5  Insurance - Work on a Government Installation (JAN 

1997) 

I.75  52.228-11 Pledges of Assets (JAN 2012) 

I.76  52.228-12 Prospective Subcontractor Requests for Bonds (MAY 

2014) 

I.77  52.228-14 Irrevocable Letter of Credit (NOV 2014) 

I.78  52.229-3  Federal, State, and Local Taxes (FEB 2013) 

I.79  52.232-5  

 

Payments Under Fixed-Price Construction Contracts 

(MAY 2014) 

I.80  52.232-17 Interest (MAY 2014) 

I.81  52.232-23  Assignment of Claims (MAY 2014) 

I.82  52.232-27  Prompt Payment for Construction Contracts (JAN 

2017) 

I.83  52.232-33  

 

Payment by Electronic Funds Transfer - System for 

Award Management (JUL 2013) 

I.84  52.232-39  Unenforceability of Unauthorized Obligations (JUN 

2013) 

I.85  52.232-40 Providing Accelerated Payments to Small Business 

Subcontractors (DEC 2013) 

I.86  52.233-1  Disputes (MAY 2014) - Alternate I (DEC 1991) 

I.87  52.233-3  Protest after Award (AUG 1996) 

I.88  52.233-4  Applicable Law for Breach of Contract Claim (OCT 

2004) 

I.89  52.236-2  Differing Site Conditions (APR 1984) 

I.90  52.236-3  Site Investigation and Conditions Affecting the Work 

(APR 1984) 

I.91  52.236-5  Material and Workmanship (APR 1984) 

I.92  52.236-6  Superintendence by the Contractor (APR 1984) 

I.93  52.236-7  Permits and Responsibilities (NOV 1991) 

I.94  52.236-8  Other Contracts (APR 1984) 

I.95  52.236-9 Protection of Existing Vegetation, Structures, 

Equipment, Utilities, and Improvements (APR 1984) 

I.96  52.236-10  Operations and Storage Areas (APR 1984) 

I.97  52.236-11  Use and Possession Prior to Completion (APR 1984) 

I.98  52.236-12  Cleaning Up (APR 1984) 

I.99  52.236-13  Accident Prevention (NOV 1991) 

I.100  52.236-14 Availability and Use of Utility Services 

I.101  52.236-17  Layout of Work (APR 1984) 
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I.102  52.236-21  Specifications and Drawings for Construction (FEB 

1997) 

I.103  52.236-26  Preconstruction Conference (FEB 1995) 

I.104  52.242-5 Payments to Small Business Subcontractors (JAN 

2017) 

I.105  52.242-13  Bankruptcy (JUL 1995) 

I.106  52.243-4  Changes (JUN 2007) 

I.107  52.244-6  Subcontracts for Commercial Items (JAN 2017) 

I.108  52.246-21 Warranty of Construction (MAR 1994) 

I.109  52.246-24 Limitation of Liability -- High-Value Items (FEB 

1997) 

I.110  52.248-3  Value Engineering - Construction (OCT 2015) 

I.111  52.249-2 Termination for Convenience of the Government 

(Fixed-Price) (APR 2012) - Alternate I (SEP 1996) 

I.112  52.249-10  Default (Fixed-Price Construction) (APR 1984) 

I.113  952.202-1  

 

Definitions 

I.114  952.203-70  Whistleblower Protection for Contractor Employees 

(DEC 2000) 

I.115  952.204-75  Public Affairs (DEC 2000) 

I.116  952.208-70  
 

Printing (APR 1984) 

I.117  952.223-71 Integration of Environment, Safety, and Health Into 

Work Planning and Execution 

I.118  952.223-75 Preservation of Individual Occupational Radiation 

Exposure Records (APR 1984) 

I.119  952.223-78 Sustainable Acquisition Program (OCT 2010) - 

Alternate I (OCT 2010) 

I.120  952.225-71 Compliance with Export Control Laws and 

Regulations (NOV 2015)  
 

I.121  952.226-74 Displaced Employee Hiring Preference (JUN 1997) 

I.122  970.5223-1 Integration of Environment, Safety, and Health Into 

Work Planning and Execution (DEC 2000) 

I.123  970.5227-1 Rights in Data – Facilities (DEC 2000) 
 
 

I.124 FAR 52.203-14 Display of Hotline Poster(s) (OCT 2015) 

 

(a)  Definition.  “United States,” as used in this clause, means the 50 States, the District of 

Columbia, and outlying areas. 

 
(b)  Display of fraud hotline poster(s). Except as provided in paragraph (c)— 

 

(1)  During contract performance in the United States, the Contractor shall 

prominently display in common work areas within business segments performing 

work under this contract and at contract work sites— 

 



Outfall 200 Mercury Treatment Facility       Section I 

Draft Solicitation No. 89303318REM000002 

 

I-6 

(i)  Any agency fraud hotline poster or Department of Homeland Security (DHS) 

fraud hotline poster identified in paragraph (b)(3) of this clause; and 

 

(ii)  Any DHS fraud hotline poster subsequently identified by the Contracting 

Officer. 

 

(2)  Additionally, if the Contractor maintains a company website as a method of 

providing information to employees, the Contractor shall display an electronic 

version of the poster(s) at the website. 

 

(3)  Any required posters may be obtained as follows:   

 

https://energy.gov/sites/prod/files/igprod/documents/Hotline_poster.pdf 

 

(c)  If the Contractor has implemented a business ethics and conduct awareness program, 

including a reporting mechanism, such as a hotline poster, then the Contractor need 

not display any agency fraud hotline posters as required in paragraph (b) of this 

clause, other than any required DHS posters. 

 

(d)  Subcontracts. The Contractor shall include the substance of this clause, including this 

paragraph (d), in all subcontracts that exceed $5.5 million, except when the 

subcontract— 

 

(1)  Is for the acquisition of a commercial item; or 

 

(2)  Is performed entirely outside the United States. 

 

 

I.125 FAR 52.209-9 Updates of Publicly Available Information Regarding Responsibility 

Matters (JUL 2013) 

(a)  The Contractor shall update the information in the Federal Awardee Performance and 

Integrity Information System (FAPIIS) on a semi-annual basis, throughout the life of 

the contract, by posting the required information in the System for Award 

Management database via https://www.acquisition.gov. 

(b)  As required by section 3010 of the Supplemental Appropriations Act, 2010 (Pub. L. 

111-212), all information posted in FAPIIS on or after April 15, 2011, except past 

performance reviews, will be publicly available. FAPIIS consist of two segments— 

(1)  The non-public segment, into which Government officials and the Contractor post 

information, which can only be viewed by— 

(i)  Government personnel and authorized users performing business on behalf of 

the Government; or 

https://energy.gov/sites/prod/files/igprod/documents/Hotline_poster.pdf
https://www.acquisition.gov/
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(ii)  The Contractor, when viewing data on itself; and 

(2)  The publicly-available segment, to which all data in the non-public segment of 

FAPIIS is automatically transferred after a waiting period of 14 calendar days, 

except for-- 

(i)  Past performance reviews required by subpart 42.15; 

(ii)  Information that was entered prior to April 15, 2011; or 

(iii)  Information that is withdrawn during the 14-calendar-day waiting period by 

the Government official who posted it in accordance with paragraph (c)(1) of 

this clause. 

(c)  The Contractor will receive notification when the Government posts new information 

to the Contractor’s record. 

(1)  If the Contractor asserts in writing within 7 calendar days, to the Government 

official who posted the information, that some of the information posted to the 

non-public segment of FAPIIS is covered by a disclosure exemption under the 

Freedom of Information Act, the Government official who posted the information 

must within 7 calendar days remove the posting from FAPIIS and resolve the 

issue in accordance with agency Freedom of Information procedures, prior to 

reposting the releasable information. The contractor must cite 52.209-9 and 

request removal within 7 calendar days of the posting to FAPIIS. 

(2)  The Contractor will also have an opportunity to post comments regarding 

information that has been posted by the Government. The comments will be 

retained as long as the associated information is retained, i.e., for a total period of 

6 years. Contractor comments will remain a part of the record unless the 

Contractor revises them. 

(3)  As required by section 3010 of Pub. L. 111-212, all information posted in FAPIIS 

on or after April 15, 2011, except past performance reviews, will be publicly 

available. 

(d)  Public requests for system information posted prior to April 15, 2011, will be handled 

under Freedom of Information Act procedures, including, where appropriate, 

procedures promulgated under E.O. 12600. 
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I.126 FAR 52.215-21 Requirements for Certified Cost or Pricing Data and Data Other 

Than Certified Cost or Pricing Data -- Modifications (OCT 2010) – Alternate III 

(OCT 1997) 

 

(a) Exceptions from certified cost or pricing data. 

 

(1) In lieu of submitting certified cost or pricing data for modifications under this 

contract, for price adjustments expected to exceed the threshold set forth at FAR 

15.403-4 on the date of the agreement on price or the date of the award, 

whichever is later, the Contractor may submit a written request for exception by 

submitting the information described in the following subparagraphs. The 

Contracting Officer may require additional supporting information, but only to the 

extent necessary to determine whether an exception should be granted, and 

whether the price is fair and reasonable – 

 

(i) Identification of the law or regulation establishing the price offered. If the 

price is controlled under law by periodic rulings, reviews, or similar actions 

of a governmental body, attach a copy of the controlling document, unless it 

was previously submitted to the contracting office. 

 

(ii) Information on modifications of contracts or subcontracts for commercial 

items. 
 

(A) If – 

 

(1)  The original contract or subcontract was granted an exception 

from certified cost or pricing data requirements because the 

price agreed upon was based on adequate price competition or 

prices set by law or regulation, or was a contract or subcontract 

for the acquisition of a commercial item; and 

 

(2) The modification (to the contract or subcontract) is not 

exempted based on one of these exceptions, then the Contractor 

may provide information to establish that the modification 

would not change the contract or subcontract from a contract or 

subcontract for the acquisition of a commercial item to a 

contract or subcontract for the acquisition of an item other than 

a commercial item. 

 

(B) For a commercial item exception, the Contractor shall provide, at a 

minimum, information on prices at which the same item or similar 

items have previously been sold that is adequate for evaluating the 

reasonableness of the price of the modification. Such information may 

include – 
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(1) For catalog items, a copy of or identification of the catalog and 

its date, or the appropriate pages for the offered items, or a 

statement that the catalog is on file in the buying office to 

which the proposal is being submitted. Provide a copy or 

describe current discount policies and price lists (published or 

unpublished), e.g., wholesale, original equipment 

manufacturer, or reseller. Also explain the basis of each offered 

price and its relationship to the established catalog price, 

including how the proposed price relates to the price of recent 

sales in quantities similar to the proposed quantities. 

 

(2) For market-priced items, the source and date or period of the 

market quotation or other basis for market price, the base 

amount, and applicable discounts. In addition, describe the 

nature of the market. 

 

(3) For items included on an active Federal Supply Service 

Multiple Award Schedule contract, proof that an exception has 

been granted for the schedule item. 

 

(2) The Contractor grants the Contracting Officer or an authorized representative the 

right to examine, at any time before award, books, records, documents, or other 

directly pertinent records to verify any request for an exception under this clause, 

and the reasonableness of price. For items priced using catalog or market prices, 

or law or regulation, access does not extend to cost or profit information or other 

data relevant solely to the Contractor’s determination of the prices to be offered in 

the catalog or marketplace. 

 

(b) Requirements for certified cost or pricing data. If the Contractor is not granted an 

exception from the requirement to submit certified cost or pricing data, the following 

applies: 

 

(1) The Contractor shall submit certified cost or pricing data, data other than certified 

cost or pricing data, and supporting attachments in accordance with the instruction 

contained in Table 15-2 of FAR 15.408, which is incorporated by reference with 

the same force and effect as though it were inserted here in full text. The 

instructions in Table 15-2 are incorporated as a mandatory format to be used in 

this contract, unless the Contracting Officer and the Contractor agree to a 

different format and change this clause to use Alternate I. 
 

(2) As soon as practicable after agreement on price, but before award (except for 

unpriced actions), the Contractor shall submit a Certificate of Current Cost or 

Pricing Data, as prescribed by FAR 15.406-2. 
 

(c) Submit the cost portion of the proposal via the following electronic media: CD-

ROM, as requested by the Contracting Officer. 
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I.127 FAR 52.219-4 Notice of Price Evaluation Preference for HUBZone Small Business 

Concerns (OCT 2014) - Alternate I (JAN 2011) 

(a)  Definition. See 13 CFR 125.6(e) for definitions of terms used in paragraph (d). 

(b)  Evaluation preference.  

(1)  Offers will be evaluated by adding a factor of 10 percent to the price of all offers, 

except— 

(i)  Offers from HUBZone small business concerns that have not waived the 

evaluation preference; and 

(ii)  Otherwise successful offers from small business concerns. 

(2)  The factor of 10 percent shall be applied on a line item basis or to any group of 

items on which award may be made. Other evaluation factors described in the 

solicitation shall be applied before application of the factor. 

(3)  When the two highest rated offerors are a HUBZone small business concern and a 

large business, and the evaluated offer of the HUBZone small business concern is 

equal to the evaluated offer of the large business after considering the price 

evaluation preference, award will be made to the HUBZone small business 

concern. 

(c)  Waiver of evaluation preference. A HUBZone small business concern may elect to 

waive the evaluation preference, in which case the factor will be added to its offer for 

evaluation purposes. The agreements in paragraphs (d) and (e) of this clause do not 

apply if the offeror has waived the evaluation preference. 

_[offeror fill-in]_ Offer elects to waive the evaluation preference. 

(d)  Agreement. A HUBZone small business concern agrees that in the performance of the 

contract, in the case of a contract for  

(1)  Services (except construction), at least 50 percent of the cost of personnel for 

contract performance will be spent for employees of the concern or employees of 

other HUBZone small business concerns; 

(2)  Supplies (other than procurement from a nonmanufacturer of such supplies), at 

least 50 percent of the cost of manufacturing, excluding the cost of materials, will 

be performed by the concern or other HUBZone small business concerns; 
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(3)  General construction, at least 15 percent of the cost of the contract performance to 

be incurred for personnel will be spent on the concern’s employees; or 

(4)  Construction by special trade contractors, at least 25 percent of the cost of the 

contract performance to be incurred for personnel will be spent on the concern’s 

employees. 

(e)  A HUBZone joint venture agrees that the aggregate of the HUBZone small business 

concerns to the joint venture, not each concern separately, will perform the applicable 

percentage of work requirements. 

(f)  

(1)  When the total value of the contract exceeds $25,000, a HUBZone small business 

concern nonmanufacturer agrees to furnish in performing this contract only end 

items manufactured or produced by HUBZone small business concern 

manufacturers. 

(2)  When the total value of the contract is equal to or less than $25,000, a HUBZone 

small business concern nonmanufacturer may provide end items manufactured by 

other than a HUBZone small business concern manufacturer provided the end 

items are produced or manufactured in the United States. 

(3)  Paragraphs (f)(1) and (f)(2) of this section do not apply in connection with 

construction or service contracts. 

(g)  Notice. The HUBZone small business offeror acknowledges that a prospective 

HUBZone awardee must be a HUBZone small business concern at the time of award 

f this contract. The HUBzone offeror shall provide the Contracting Officer a copy of 

the notice required by 13 CFR 126.501 if material changes occur before contract 

award that could affect its HUBZone eligibility. If the apparently successful 

HUBZone offeror is not a HUBzone small business concern at the time of award of 

this contract, the Contracting Officer will proceed to award to the next otherwise 

successful HUBZone small business concern or other offeror. 

 

I.128 FAR 52.219-28 Post-Award Small Business Program Rerepresentation (JUL 2013) 

(a)  Definitions. As used in this clause-- 

Long-term contract means a contract of more than five years in duration, including 

options. However, the term does not include contracts that exceed five years in 

duration because the period of performance has been extended for a cumulative 

period not to exceed six months under the clause at 52.217-8, Option to Extend 

Services, or other appropriate authority. 
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Small business concern means a concern, including its affiliates that is independently 

owned and operated, not dominant in the field of operation in which it is bidding on 

Government contracts, and qualified as a small business under the criteria in 13 CFR 

part 121 and the size standard in paragraph (c) of this clause. Such a concern is “not 

dominant in its field of operation” when it does not exercise a controlling or major 

influence on a national basis in a kind of business activity in which a number of 

business concerns are primarily engaged. In determining whether dominance exists, 

consideration shall be given to all appropriate factors, including volume of business, 

number of employees, financial resources, competitive status or position, ownership 

or control of materials, processes, patents, license agreements, facilities, sales 

territory, and nature of business activity. 

(b)  If the Contractor represented that it was a small business concern prior to award of 

this contract, the Contractor shall rerepresent its size status according to paragraph (e) 

of this clause or, if applicable, paragraph (g) of this clause, upon the occurrence of 

any of the following: 

(1)  Within 30 days after execution of a novation agreement or within 30 days after 

modification of the contract to include this clause, if the novation agreement was 

executed prior to inclusion of this clause in the contract. 

(2)  Within 30 days after a merger or acquisition that does not require a novation or 

within 30 days after modification of the contract to include this clause, if the 

merger or acquisition occurred prior to inclusion of this clause in the contract. 

(3)  For long-term contracts— 

(i)  Within 60 to 120 days prior to the end of the fifth year of the contract; and 

(ii)  Within 60 to 120 days prior to the date specified in the contract for exercising 

any option thereafter. 

(c)  The Contractor shall rerepresent its size status in accordance with the size standard in 

effect at the time of this rerepresentation that corresponds to the North American 

Industry Classification System (NAICS) code assigned to this contract. The small 

business size standard corresponding to this NAICS code can be found at 

http://www.sba.gov/content/table-small-business-size-standards . 

(d)  The small business size standard for a Contractor providing a product which it does 

not manufacture itself, for a contract other than a construction or service contract, is 

500 employees. 

(e)  Except as provided in paragraph (g) of this clause, the Contractor shall make the 

representation required by paragraph (b) of this clause by validating or updating all its 

representations in the Representations and Certifications section of the System for 

Award Management (SAM) and its other data in SAM, as necessary, to ensure that 

http://www.sba.gov/content/table-small-business-size-standards
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they reflect the Contractor’s current status. The Contractor shall notify the contracting 

office in writing within the timeframes specified in paragraph (b) of this clause that 

the data have been validated or updated, and provide the date of the validation or 

update. 

(f)  If the Contractor represented that it was other than a small business concern prior to 

award of this contract, the Contractor may, but is not required to, take the actions 

required by paragraphs (e) or (g) of this clause. 

(g)  If the Contractor does not have representations and certifications in SAM, or does not 

have a representation in SAM for the NAICS code applicable to this contract, the 

Contractor is required to complete the following rerepresentation and submit it to the 

contracting office, along with the contract number and the date on which the 

rerepresentation was completed: 

[offeror fill-in] The Contractor represents that it [ ] is, [ ] is not a small business 

concern under NAICS Code ______________ assigned to contract number 

______________. [Contractor to sign and date and insert authorized signer's name 

and title]. 

 

I.129 FAR 52.222-23 Notice of Requirement for Affirmative Action to Ensure Equal 

Employment Opportunity for Construction (FEB 1999) 

(a)  The offeror’s attention is called to the Equal Opportunity clause and the Affirmative 

Action Compliance Requirements for Construction clause of this solicitation. 

(b)  The goals for minority and female participation, expressed in percentage terms for the 

Contractor’s aggregate workforce in each trade on all construction work in the 

covered area, are as follows: 

Goals for Minority Participation for 

Each Trade 

Goals for Female Participation for Each 

Trade 

6.6% 6.9% 

These goals are applicable to all the Contractor’s construction work performed in the 

covered area. If the Contractor performs construction work in a geographical area 

located outside of the covered area, the Contractor shall apply the goals established 

for the geographical area where the work is actually performed. Goals are published 

periodically in the Federal Register in notice form, and these notices may be obtained 

from any Office of Federal Contract Compliance Programs office. 

(c)  The Contractor’s compliance with Executive Order 11246, as amended, and the 

regulations in 41 CFR 60-4 shall be based on 
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(1)  Its implementation of the Equal Opportunity clause, 

(2)  Specific affirmative action obligations required by the clause entitled 

“Affirmative Action Compliance Requirements for Construction,’’ and 

(3)  Its efforts to meet the goals. 

The hours of minority and female employment and training must be substantially 

uniform throughout the length of the contract, and in each trade. The Contractor shall 

make a good faith effort to employ minorities and women evenly on each of its 

projects. The transfer of minority or female employees or trainees from Contractor to 

Contractor, or from project to project, for the sole purpose of meeting the 

Contractor’s goals shall be a violation of the contract, Executive Order 11246, as 

amended, and the regulations in 41 CFR 60-4. Compliance with the goals will be 

measured against the total work hours performed. 

(d)  The Contractor shall provide written notification to the Deputy Assistant Secretary 

for Federal Contract Compliance, U.S. Department of Labor, within 10 working days 

following award of any construction subcontract in excess of $10,000 at any tier for 

construction work under the contract resulting from this solicitation. The notification 

shall list the -- 

(1)  Name, address, and telephone number of the subcontractor; 

(2)  Employer’s identification number of the subcontractor; 

(3)  Estimated dollar amount of the subcontract; 

(4)  Estimated starting and completion dates of the subcontract; and 

(5)  Geographical area in which the subcontract is to be performed. 

(e)  As used in this Notice, and in any contract resulting from this solicitation, the 

“covered area” is Oak Ridge, Anderson County, TN. 

 

I.130 FAR 52.223-3 Hazardous Material Identification and Material Safety Data (JAN 

1997) - Alternate I (JUL 1995) 

(a)  “Hazardous material,” as used in this clause, includes any material defined as 

hazardous under the latest version of Federal Standard No. 313 (including revisions 

adopted during the term of the contract). 

(b)  The offeror must list any hazardous material, as defined in paragraph (a) of this 

clause, to be delivered under this contract. The hazardous material shall be properly 
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identified and include any applicable identification number, such as National Stock 

Number or Special Item Number. This information shall also be included on the 

Material Safety Data Sheet submitted under this contract. [offeror fill-in] 

Material  

(If none, insert “None”) 

Identification No. 

      

      

      

(c)  This list must be updated during performance of the contract whenever the Contractor 

determines that any other material to be delivered under this contract is hazardous. 

(d)  The apparently successful offeror agrees to submit, for each item as required prior to 

award, a Material Safety Data Sheet, meeting the requirements of 29 CFR 

1910.1200(g) and the latest version of Federal Standard No. 313, for all hazardous 

material identified in paragraph (b) of this clause. Data shall be submitted in 

accordance with Federal Standard No. 313, whether or not the apparently successful 

offeror is the actual manufacturer of these items. Failure to submit the Material Safety 

Data Sheet prior to award may result in the apparently successful offeror being 

considered nonresponsible and ineligible for award. 

(e)  If, after award, there is a change in the composition of the item(s) or a revision to 

Federal Standard No. 313, which renders incomplete or inaccurate the data submitted 

under paragraph (d) of this clause, the Contractor shall promptly notify the 

Contracting Officer and resubmit the data. 

(f)  Neither the requirements of this clause nor any act or failure to act by the 

Government shall relieve the Contractor of any responsibility or liability for the 

safety of Government, Contractor, or subcontractor personnel or property. 

(g)  Nothing contained in this clause shall relieve the Contractor from complying with 

applicable Federal, State, and local laws, codes, ordinances, and regulations 

(including the obtaining of licenses and permits) in connection with hazardous 

material. 

(h)  The Government’s rights in data furnished under this contract with respect to 

hazardous material are as follows: 

(1)  To use, duplicate and disclose any data to which this clause is applicable. The 

purposes of this right are to -- 

(i)  Apprise personnel of the hazards to which they may be exposed in using, 

handling, packaging, transporting, or disposing of hazardous materials; 
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(ii)  Obtain medical treatment for those affected by the material; and 

(iii)  Have others use, duplicate, and disclose the data for the Government for 

these purposes. 

(2)  To use, duplicate, and disclose data furnished under this clause, in accordance 

with subparagraph (h)(1) of this clause, in precedence over any other clause of 

this contract providing for rights in data. 

(3)  The Government is not precluded from using similar or identical data acquired 

from other sources. 

(i)  Except as provided in paragraph (i)(2), the Contractor shall prepare and submit a 

sufficient number of Material Safety Data Sheets (MSDS’s), meeting the 

requirements of 29 CFR 1910.1200(g) and the latest version of Federal Standard No. 

313, for all hazardous materials identified in paragraph (b) of this clause. 

(1)  For items shipped to consignees, the Contractor shall include a copy of the 

MSDS’s with the packing list or other suitable shipping document which 

accompanies each shipment. Alternatively, the Contractor is permitted to transmit 

MSDS’s to consignees in advance of receipt of shipments by consignees, if 

authorized in writing by the Contracting Officer. 

(2)  For items shipped to consignees identified by mailing address as agency depots, 

distribution centers or customer supply centers, the Contractor shall provide one 

copy of the MSDS’s in or on each shipping container. If affixed to the outside of 

each container, the MSDS’s must be placed in a weather resistant envelope. 

 

I.131 FAR 52.223-9 Estimate of Percentage of Recovered Material Content For EPA 

Designated Items (MAY 2008) 

(a)  Definitions. As used in this clause— 

“Postconsumer material” means a material or finished product that has served its intended 

use and has been discarded for disposal or recovery, having completed its life as a 

consumer item. Postconsumer material is a part of the broader category of “recovered 

material.” 

“Recovered material” means waste materials and by-products recovered or diverted from 

solid waste, but the term does not include those materials and by-products generated 

from, and commonly reused within, an original manufacturing process. 

(b)  The Contractor, on completion of this contract, shall— 
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(1)  Estimate the percentage of the total recovered material content for EPA-

designated item(s) delivered and/or used in contract performance, including, if 

applicable, the percentage of postconsumer material content; and 

(2)  Submit this estimate to the Contracting Officer. 

 

I.132 DOE-I-2011 52.225-11 Buy American Act - Construction Materials Under Trade 

Agreements (PMA Deviation) (FEB 2008) 
 

 (a) Definitions. As used in this clause-  

 

"Component" means an article, material, or supply incorporated directly into a 

construction material.  

"Construction material" means an article, material, or supply brought to the construction 

site by the Contractor or subcontractor for incorporation into the building or work. The 

term also includes an item brought to the site preassembled from articles, materials, or 

supplies. However, emergency life safety systems, such as emergency lighting, fire 

alarm, and audio evacuation systems, that are discrete systems incorporated into a public 

building or work and that are produced as complete systems, are evaluated as a single and 

distinct construction material regardless of when or how the individual parts or 

components of those systems are delivered to the construction site. Materials purchased 

directly by the Government are supplies, not construction material.  

"Cost of components" means-  

(1) For components purchased by the Contractor, the acquisition cost, including 

transportation costs to the place of incorporation into the construction material (whether 

or not such costs are paid to a domestic firm), and any applicable duty (whether or not a 

duty-free entry certificate is issued); or  

(2) For components manufactured by the Contractor, all costs associated with the 

manufacture of the component, including transportation costs as described in paragraph 

(1) of this definition, plus allocable overhead costs, but excluding profit. Cost of 

components does not include any costs associated with the manufacture of the 

construction material.  

"Designated country" means any of the following countries:  

(1) A World Trade Organization Government Procurement Agreement country (Aruba, 

Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Estonia, 

Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, 

Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, 

Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, Slovenia, 

Spain, Sweden, Switzerland, or United Kingdom);  
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(2) A Free Trade Agreement country (Australia, Bahrain, Chile, Dominican Republic, El 

Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua, or Singapore); or 

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina 

Faso, Burundi, Cambodia, Cape Verde, Central African Republic, Chad, Comoros, 

Democratic Republic of Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, 

Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Madagascar, 

Malawi, Maldives, Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao 

Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, Tanzania, Togo, 

Tuvalu, Uganda, Vanuatu, Yemen, or Zambia).  

"Designated country construction material" means a construction material that is a WTO 

GPA country construction material, an FTA country construction material, or a least 

developed country construction material.  

"Domestic construction material" means-  

(1) An unmanufactured construction material mined or produced in the United States; or  

(2) A construction material manufactured in the United States, if the cost of its 

components mined, produced, or manufactured in the United States exceeds 50 percent of 

the cost of all its components. Components of foreign origin of the same class or kind for 

which nonavailability determinations have been made are treated as domestic.  

"Foreign construction material" means a construction material other than a domestic 

construction material.  

"Free Trade Agreement country construction material" means a construction material 

that-  

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) 

country; or  

(2) In the case of a construction material that consists in whole or in part of materials 

from another country, has been substantially transformed in a FTA country into a new 

and different construction material distinct from the materials from which it was 

transformed.  

"Least developed country construction material" means a construction material that-  

(1) Is wholly the growth, product, or manufacture of a least developed country; or  

(2) In the case of a construction material that consists in whole or in part of materials 

from another country, has been substantially transformed in a least developed country 

into a new and different construction material distinct from the materials from which it 

was transformed.  

"United States" means the 50 States, the District of Columbia, and outlying areas.  

"WTO GPA country construction material" means a construction material that-  
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(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or  

(2) In the case of a construction material that consists in whole or in part of materials 

from another country, has been substantially transformed in a WTO GPA country into a 

new and different construction material distinct from the materials from which it was 

transformed.  

(b) Construction materials.  

(1) This clause implements the Buy American Act (41 U.S.C. 10a-10d) by providing a 

preference for domestic construction material. In addition, the Contracting Officer has 

determined that the WTO GPA and Free Trade Agreements (FTAs) apply to this 

acquisition. Therefore, the Buy American Act restrictions are waived for designated 

country construction materials.  

(2) The Contractor shall use only domestic or designated country construction material in 

performing this contract, except as provided in paragraphs (b)(3) and (b)(4) of this clause.  

(3) The requirement in paragraph (b)(2) of this clause does not apply to the construction 

materials or components listed by the Government as follows:  

None  

 (4) The Contracting Officer may add other foreign construction material to the list in 

paragraph (b)(3) of this clause if the Government determines that-  

(i) The cost of domestic construction material would be unreasonable. The cost of a 

particular domestic construction material subject to the restrictions of the Buy American 

Act is unreasonable when the cost of such material exceeds the cost of foreign material 

by more than 6 percent;  

(ii) The application of the restriction of the Buy American Act to a particular construction 

material would be impracticable or inconsistent with the public interest; or  

(iii) The construction material is not mined, produced, or manufactured in the United 

States in sufficient and reasonably available commercial quantities of a satisfactory 

quality.  

(c) Request for determination of inapplicability of the Buy American Act.  

(1)(i) Any Contractor request to use foreign construction material in accordance with 

paragraph (b)(4) of this clause shall include adequate information for Government 

evaluation of the request, including-  

(A) A description of the foreign and domestic construction materials;  

(B) Unit of measure;  

(C) Quantity;  

(D) Price;  
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(E) Time of delivery or availability;  

(F) Location of the construction project;  

(G) Name and address of the proposed supplier; and  

(H) A detailed justification of the reason for use of foreign construction materials cited in 

accordance with paragraph (b)(3) of this clause.  

(ii) A request based on unreasonable cost shall include a reasonable survey of the market 

and a completed price comparison table in the format in paragraph (d) of this clause.  

(iii) The price of construction material shall include all delivery costs to the construction 

site and any applicable duty (whether or not a duty-free certificate may be issued).  

(iv) Any Contractor request for a determination submitted after contract award shall 

explain why the Contractor could not reasonably foresee the need for such determination 

and could not have requested the determination before contract award. If the Contractor 

does not submit a satisfactory explanation, the Contracting Officer need not make a 

determination.  

(2) If the Government determines after contract award that an exception to the Buy 

American Act applies and the Contracting Officer and the Contractor negotiate adequate 

consideration, the Contracting Officer will modify the contract to allow use of the foreign 

construction material. However, when the basis for the exception is the unreasonable 

price of a domestic construction material, adequate consideration is not less than the 

differential established in paragraph (b)(4)(i) of this clause.  

(3) Unless the Government determines that an exception to the Buy American Act 

applies, use of foreign construction material is noncompliant with the Buy American Act.  

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 

unreasonable cost, the Contractor shall include the following information and any 

applicable supporting data based on the survey of suppliers:   

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON  

[offeror fill-in] 

Construction Material Description/Unit of Measure/Quantity/Price (Dollars)*  

Item 1:  

Foreign construction material _______ _______ _______  

Domestic construction material _______ _______ _______  

Item 2:  

Foreign construction material _______ _______ _______  
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Domestic construction material _______ _______ _______  

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy 

of response; if oral, attach summary.]  

[Include other applicable supporting information.]  

[* Include all delivery costs to the construction site and any applicable duty (whether or 

not a duty-free entry certificate is issued).]  

 

I.133 FAR 52.228-1 Bid Guarantee (SEP 1996) 

(a)  Failure to furnish a bid guarantee in the proper form and amount, by the time set for 

opening of bids, may be cause for rejection of the bid. 

(b)  The bidder shall furnish a bid guarantee in the form of a firm commitment, e.g., bid 

bond supported by good and sufficient surety or sureties acceptable to the 

Government, postal money order, certified check, cashier’s check, irrevocable letter 

of credit, or, under Treasury Department regulations, certain bonds or notes of the 

United States. The Contracting Officer will return bid guarantees, other than bid 

bonds—  

(1)  To unsuccessful bidders as soon as practicable after the opening of bids; and 

(2)  To the successful bidder upon execution of contractual documents and bonds 

(including any necessary coinsurance or reinsurance agreements), as required by 

the bid as accepted. 

(c)  The amount of the bid guarantee shall be 20% percent of the bid price or 

$3,000,000.00, whichever is less. 

(d)  If the successful bidder, upon acceptance of its bid by the Government within the 

period specified for acceptance, fails to execute all contractual documents or furnish 

executed bond(s) within 10 days after receipt of the forms by the bidder, the 

Contracting Officer may terminate the contract for default. 

(e) In the event the contract is terminated for default, the bidder is liable for any cost of 

acquiring the work that exceeds the amount of its bid, and the bid guarantee is 

available to offset the difference. 

 

I.134 FAR 52.228-15 Performance and Payment Bonds – Construction (OCT 2010) 

(a)  Definitions. As used in this clause -- 
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“Original contract price” means the award price of the contract; or, for requirements 

contracts, the price payable for the estimated total quantity; or, for indefinite-quantity 

contracts, the price payable for the specified minimum quantity. Original contract 

price does not include the price of any options, except those options exercised at the 

time of contract award. 

(b)  Amount of required bonds. Unless the resulting contract price is $150,000 or less, the 

successful offeror shall furnish performance and payment bonds to the Contracting 

Officer as follows: 

(1)  Performance Bonds (Standard Form 25). The penal amount of performance 

bonds at the time of contract award shall be 100 percent of the original contract 

price. 

(2)  Payment Bonds (Standard Form 25-A). The penal amount of payment bonds at 

the time of contract award shall be 100 percent of the original contract price. 

(3)  Additional bond protection. 

(i)  The Government may require additional performance and payment bond 

protection if the contract price is increased. The increase in protection 

generally will equal 100 percent of the increase in contract price. 

(ii)  The Government may secure the additional protection by directing the 

Contractor to increase the penal amount of the existing bond or to obtain an 

additional bond. 

(c)  Furnishing executed bonds. The Contractor shall furnish all executed bonds, 

including any necessary reinsurance agreements, to the Contracting Officer, within 

the time period specified in the Bid Guarantee provision of the solicitation, or 

otherwise specified by the Contracting Officer, but in any event, before starting work. 

(d)  Surety or other security for bonds. The bonds shall be in the form of firm 

commitment, supported by corporate sureties whose names appear on the list 

contained in Treasury Department Circular 570, individual sureties, or by other 

acceptable security such as postal money order, certified check, cashier’s check, 

irrevocable letter of credit, or, in accordance with Treasury Department regulations, 

certain bonds or notes of the United States. Treasury Circular 570 is published in the 

Federal Register or may be obtained from the: 

U.S. Department of Treasury 

Financial Management Service 

Surety Bond Branch 

3700 East West Highway, Room 6F01 

Hyattsville, MD 20782 

Or via the internet at http://www.fms.treas.gov/c570/ . 

http://www.fms.treas.gov/c570/
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(e)  Notice of subcontractor waiver of protection (40 U.S.C. 3133(c)). Any waiver of the 

right to sue on the payment bond is void unless it is in writing, signed by the person 

whose right is waived, and executed after such person has first furnished labor or 

material for use in the performance of the contract. 

 

I.135 FAR 52.232-16 Progress Payments (APR 2012) 

The Government will make progress payments to the Contractor when requested as work 

progresses, but not more frequently than monthly in amounts of $2,500 or more approved 

by the Contracting Officer, under the following conditions: 

(a)  Computation of amounts. 

(1)  Unless the Contractor requests a smaller amount, the Government will compute 

each progress payment as 80 percent of the Contractor’s total costs incurred under 

this contract whether or not actually paid, plus financing payments to 

subcontractors (see paragraph (j) of this clause), less the sum of all previous 

progress payments made by the Government under this contract. The Contracting 

Officer will consider cost of money that would be allowable under FAR 31.205-

10 as an incurred cost for progress payment purposes. 

(2)  The amount of financing and other payments for supplies and services purchased 

directly for the contract are limited to the amounts that have been paid by cash, 

check, or other forms of payment, or that are determined due will be paid to 

subcontractors-- 

(i)  In accordance with the terms and conditions of a subcontract or invoice; and  

(ii)  Ordinarily within 30 days of the submission of the Contractor’s payment 

request to the Government. 

(3)  The Government will exclude accrued costs of Contractor contributions under 

employee pension plans until actually paid unless-- 

(i)  The Contractor’s practice is to make contributions to the retirement fund 

quarterly or more frequently; and  

(ii)  The contribution does not remain unpaid 30 days after the end of the 

applicable quarter or shorter payment period (any contribution remaining 

unpaid shall be excluded from the Contractor’s total costs for progress 

payments until paid). 

(4)  The Contractor shall not include the following in total costs for progress payment 

purposes in paragraph (a)(1) of this clause: 
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(i)  Costs that are not reasonable, allocable to this contract, and consistent with 

sound and generally accepted accounting principles and practices. 

(ii)  Costs incurred by subcontractors or suppliers. 

(iii)  Costs ordinarily capitalized and subject to depreciation or amortization 

except for the properly depreciated or amortized portion of such costs. 

(iv)  Payments made or amounts payable to the subcontractors or suppliers, 

except for-- 

(A)  Completed work, including partial deliveries, to which the Contractor 

has acquired title; and 

(B)  Work under cost-reimbursement or time-and-material subcontracts to 

which the Contractor has acquired title. 

(5)  The amount of unliquidated progress payments may exceed neither (i) the 

progress payments made against incomplete work (including allowable 

unliquidated progress payments to subcontractors) nor (ii) the value, for progress 

payment purposes, of the incomplete work. Incomplete work shall be considered 

to be the supplies and services required by this contract, for which delivery and 

invoicing by the Contractor and acceptance by the Government are incomplete. 

(6)  The total amount of progress payments shall not exceed 80 percent of the total 

contract price. 

(7)  If a progress payment or the unliquidated progress payments exceed the amounts 

permitted by subparagraphs (a)(4) or (a)(5) above, the Contractor shall repay the 

amount of such excess to the Government on demand. 

(8)  Notwithstanding any other terms of the contract, the Contractor agrees not to 

request progress payments in dollar amounts of less than $2,500. The Contracting 

Officer may make exceptions. 

(9)  The costs applicable to items delivered, invoiced, and accepted shall not include 

costs in excess of the contract price of the items. 

(b)  Liquidation. Except as provided in the Termination for Convenience of the 

Government clause, all progress payments shall be liquidated by deducting from any 

payment under this contract, other than advance or progress payments, the 

unliquidated progress payments, or 80 percent of the amount invoiced, whichever is 

less. The Contractor shall repay to the Government any amounts required by a 

retroactive price reduction, after computing liquidation’s and payments on past 

invoices at the reduced prices and adjusting the unliquidated progress payments 

accordingly. The Government reserves the right to unilaterally change from the 
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ordinary liquidation rate to an alternate rate when deemed appropriate for proper 

contract financing. 

(c)  Reduction or suspension. The Contracting Officer may reduce or suspend progress 

payments, increase the rate of liquidation, or take a combination of these actions, after 

finding on substantial evidence any of the following conditions: 

(1)  The Contractor failed to comply with any material requirement of this contract 

(which includes paragraphs (f) and (g) below). 

(2)  Performance of this contract is endangered by the Contractor’s -- 

(i)  Failure to make progress; or 

(ii)  Unsatisfactory financial condition. 

(3)  Inventory allocated to this contract substantially exceeds reasonable requirements. 

(4)  The Contractor is delinquent in payment of the costs of performing this contract 

in the ordinary course of business. 

(5)  The fair value of the undelivered work is less than the amount of unliquidated 

progress payments for that work. 

(6)  The Contractor is realizing less profit than that reflected in the establishment of 

any alternate liquidation rate in paragraph (b) above, and that rate is less than the 

progress payment rate stated in subparagraph (a)(1) above. 

(d) Title. 

(1)  Title to the property described in this paragraph (d) shall vest in the Government. 

Vestiture shall be immediately upon the date of this contract, for property 

acquired or produced before that date. Otherwise, vestiture shall occur when the 

property is or should have been allocable or properly chargeable to this contract. 

(2)  “Property,” as used in this clause, includes all of the below-described items 

acquired or produced by the Contractor that are or should be allocable or properly 

chargeable to this contract under sound and generally accepted accounting 

principles and practices. 

(i)  Parts, materials, inventories, and work in process; 

(ii)  Special tooling and special test equipment to which the Government is to 

acquire title; 
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(iii)  Nondurable (i.e., noncapital) tools, jigs, dies, fixtures, molds, patterns, taps, 

gauges, test equipment, and other similar manufacturing aids, title to which 

would not be obtained as special tooling under subparagraph (ii) above; and 

(iv)  Drawings and technical data, to the extent the Contractor or subcontractors 

are required to deliver them to the Government by other clauses of this 

contract. 

(3)  Although title to property is in the Government under this clause, other applicable 

clauses of this contract; e.g., the termination clauses, shall determine the handling 

and disposition of the property. 

(4)  The Contractor may sell any scrap resulting from production under this contract 

without requesting the Contracting Officer’s approval, but the proceeds shall be 

credited against the costs of performance. 

(5)  To acquire for its own use or dispose of property to which title is vested in the 

Government under this clause, the Contractor must obtain the Contracting 

Officer’s advance approval of the action and the terms. The Contractor shall 

(i)  Exclude the allocable costs of the property from the costs of contract 

performance, and 

(ii)  Repay to the Government any amount of unliquidated progress payments 

allocable to the property. Repayment may be by cash or credit memorandum. 

(6)  When the Contractor completes all of the obligations under this contract, 

including liquidation of all progress payments, title shall vest in the Contractor for 

all property (or the proceeds thereof) not -- 

(i)  Delivered to, and accepted by, the Government under this contract; or 

(ii)  Incorporated in supplies delivered to, and accepted by, the Government under 

this contract and to which title is vested in the Government under this clause. 

(7)  The terms of this contract concerning liability for Government-furnished property 

shall not apply to property to which the Government acquired title solely under 

this clause. 

(e)  Risk of loss. Before delivery to and acceptance by the Government, the Contractor 

shall bear the risk of loss for property, the title to which vests in the Government 

under this clause, except to the extent the Government expressly assumes the risk. 

The Contractor shall repay the Government an amount equal to the unliquidated 

progress payments that are based on costs allocable to property that is lost (see 

45.101).  
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(f)  Control of costs and property. The Contractor shall maintain an accounting system 

and controls adequate for the proper administration of this clause. 

(g)  Reports and access to records.  

(1)  The Contractor shall promptly furnish reports, certificates, financial statements, 

and other pertinent information (including estimates to complete) reasonably 

requested by the Contracting Officer for the administration of this clause. Also, 

the Contractor shall give the Government reasonable opportunity to examine and 

verify the Contractor’s books, records, and accounts. 

(2)  The Contractor shall furnish estimates to complete that have been developed or 

updated within six months of the date of the progress payment request. The 

estimates to complete shall represent the Contractor’s best estimate of total costs 

to complete all remaining contract work required under the contract. The 

estimates shall include sufficient detail to permit Government verification. 

(3)  Each Contractor request for progress payment shall: 

(i)  Be submitted on Standard Form 1443, Contractor’s Request for Progress 

Payment, or the electronic equivalent as required by agency regulations, in 

accordance with the form instructions and the contract terms; and 

(ii)  Include any additional supporting documentation requested by the Contracting 

Officer. 

(h)  Special terms regarding default. If this contract is terminated under the Default 

clause, 

(1)  The Contractor shall, on demand, repay to the Government the amount of 

unliquidated progress payments and 

(2)  Title shall vest in the Contractor, on full liquidation of progress payments, for all 

property for which the Government elects not to require delivery under the 

Default clause. The Government shall be liable for no payment except as provided 

by the Default clause. 

(i)  Reservations of rights. 

(1)  No payment or vesting of title under this clause shall— 

(i)  Excuse the Contractor from performance of obligations under this contract; or 

(ii)  Constitute a waiver of any of the rights or remedies of the parties under the 

contract. 
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(2)  The Government’s rights and remedies under this clause— 

(i)  Shall not be exclusive but rather shall be in addition to any other rights and 

remedies provided by law or this contract; and 

(ii)  Shall not be affected by delayed, partial, or omitted exercise of any right, 

remedy, power, or privilege, nor shall such exercise or any single exercise 

preclude or impair any further exercise under this clause or the exercise of any 

other right, power, or privilege of the Government. 

(j)  Financing payments to subcontractors. The financing payments to subcontractors 

mentioned in paragraphs (a)(1) and (a)(2) of this clause shall be all financing 

payments to subcontractors or divisions, if the following conditions are met: 

(1)  The amounts included are limited to— 

(i)  The unliquidated remainder of financing payments made; plus 

(ii)  Any unpaid subcontractor requests for financing payments. 

(2)  The subcontract or interdivisional order is expected to involve a minimum of 

approximately 6 months between the beginning of work and the first delivery, or, 

if the subcontractor is a small business concern, 4 months. 

(3)  If the financing payments are in the form or progress payments, the terms of the 

subcontract or interdivisional order concerning progress payments -- 

(i)  Are substantially similar to the terms of the clause for any subcontractor that 

is a large business concern, or that clause with its Alternate I for any 

subcontractor that is a small business concern; 

(ii)  Are at least as favorable to the Government as the terms of this clause; 

(iii)  Are not more favorable to the subcontractor or division than the terms of this 

clause are to the Contractor; 

(iv)  Are in conformance with the requirements of FAR 32.504(e); and 

(v)  Subordinate all subcontractor rights concerning property to which the 

Government has title under the subcontract to the Government’s right to 

require delivery of the property to the Government if -- 

(A)  The Contractor defaults; or 

(B)  The subcontractor becomes bankrupt or insolvent. 
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(4)  If the financing payments are in the form of performance-based payments, the 

terms of the subcontract or interdivisional order concerning payments— 

(i)  Are substantially similar to the Performance-Based Payments clause at FAR 

52.232-32 and meet the criteria for, and definition of, performance-based 

payments in FAR Part 32; 

(ii)  Are in conformance with the requirements of FAR 32.504(f); and 

(iii)  Subordinate all subcontractor rights concerning property to which the 

Government has title under the subcontract to the Government’s right to 

require delivery of the property to the Government if— 

(A)  The Contractor defaults; or 

(B)  The subcontractor becomes bankrupt or insolvent. 

(5)  If the financing payments are in the form of commercial item financing payments, 

the terms of the subcontract or interdivisional order concerning payments— 

(i)  Are constructed in accordance with FAR 32.206(c) and included in a 

subcontract for a commercial item purchase that meets the definition and 

standards for acquisition of commercial items in FAR Part 2 and 12; 

(ii)  Are in conformance with the requirements of FAR 32.504(g); and 

(iii)  Subordinate all subcontractor rights concerning property to which the 

Government has title under the subcontract to the Government’s right to 

require delivery of the property to the Government if— 

(A) The Contractor defaults; or 

(B) The subcontractor becomes bankrupt or insolvent. 

(6)  If financing is in the form of progress payments, the progress payment rate in the 

subcontract is the customary rate used by the contracting agency, depending on 

whether the subcontractor is or is not a small business concern. 

(7)  Concerning any proceeds received by the Government for property to which title 

has vested in the Government under the subcontract terms, the parties agree that 

the proceeds shall be applied to reducing any unliquidated financing payments by 

the Government to the Contractor under this contract. 

(8)  If no unliquidated financing payments to the Contractor remain, but there are 

unliquidated financing payments that the Contractor has made to any 

subcontractor, the Contractor shall be subrogated to all the rights the Government 
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obtained through the terms required by this clause to be in any subcontract, as if 

all such rights had been assigned and transferred to the Contractor. 

(9)  To facilitate small business participation in subcontracting under this contract, the 

Contractor shall provide financing payments to small business concerns, in 

conformity with the standards for customary contract financing payments stated in 

Subpart 32.113. The Contractor shall not consider the need for such financing 

payments as a handicap or adverse factor in the award of subcontracts. 

(k)  Limitations on undefinitized contract actions. Notwithstanding any other progress 

payment provisions in this contract, progress payments may not exceed 80 percent of 

costs incurred on work accomplished under undefinitized contract actions. A 

“contract action” is any action resulting in a contract, as defined in Subpart 2.1, 

including contract modifications for additional supplies or services, but not including 

contract modifications that are within the scope and under the terms of the contract, 

such as contract modifications issued pursuant to the Changes clause, or funding and 

other administrative changes. This limitation shall apply to the costs incurred, as 

computed in accordance with paragraph (a) of this clause, and shall remain in effect 

until the contract action is definitized. Costs incurred which are subject to this 

limitation shall be segregated on Contractor progress payment requests and invoices 

from those costs eligible for higher progress payment rates. For purposes of progress 

payment liquidation, as described in paragraph (b) of this clause, progress payments 

for undefinitized contract actions shall be liquidated at 80 percent of the amount 

invoiced for work performed under the undefinitized contract action as long as the 

contract action remains undefinitized. The amount of unliquidated progress payments 

for undefinitized contract actions shall not exceed 80 percent of the maximum 

liability of the Government under the undefinitized contract action or such lower limit 

specified elsewhere in the contract. Separate limits may be specified for separate 

actions. 

(l)  Due date. The designated payment office will make progress payments on the 30th 

day after the designated billing office receives a proper progress payment request. In 

the event that the Government requires an audit or other review of a specific progress 

payment request to ensure compliance with the terms and conditions of the contract, 

the designated payment office is not compelled to make a payment by the specified 

due date. Progress payments are considered contract financing and are not subject to 

the interest penalty provisions of the Prompt Payment Act. 

(m) Progress payments under indefinite-delivery contracts. The Contractor shall account 

for and submit progress payment requests under individual orders as if the order 

constituted a separate contract, unless otherwise specified in this contract. 
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I.136 FAR 52.236-1 Performance of Work by the Contractor (APR 1984) 

The Contractor shall perform on the site, and with its own organization, work equivalent 

to at least 30% percent of the total amount of work to be performed under the contract. 

This percentage may be reduced by a supplemental agreement to this contract if, during 

performing the work, the Contractor requests a reduction and the Contracting Officer 

determines that the reduction would be to the advantage of the Government. 

 

I.137 FAR 52.236-4 Physical Data (APR 1984) 

Data and information furnished or referred to below is for the Contractor’s information. 

The Government shall not be responsible for any interpretation of or conclusion drawn 

from the data or information by the Contractor. 

(a) The indications of physical conditions on the drawings and in the specifications are 

the result of site geotechnical and environmental investigations (which included, but 

were not limited to utilization of auger borings, rock cores, soil samples, water 

samples, concrete samples, sediment samples, sample location surveys, etc.) which 

are listed below in section (c) of this clause. 

(b) Weather conditions:  Oak Ridge, Tennessee, gets 53 inches of rain per year. The US 

average is 39. Snowfall is 6 inches. The average US city gets 26 inches of snow per 

year. The number of days with any measurable precipitation is 89.  On average, there 

are 208 sunny days per year in Oak Ridge, Tennessee. The July high is around 87 

degrees. The January low is 28.  

(c) A list of reports conducted on the site are included below.  These reports can be found 

prior to contract award on the acquisition website located at  

https://www.emcbc.doe.gov/SEB/OF200MTF/ : 

Report of Limited Geotechnical Exploration 

Outfall 200 Mercury Treatment Facility 

Y-12 National Security Complex 

Oak Ridge, Anderson County, Tennessee 

March 4, 2016 

 

Geotechnical Report for Data Gap  

Characterization of the Proposed Outfall 200  

Mercury Treatment Facility Sites 

January 4, 2017 

 

Y‐ 12 Outfall 200 Mercury Treatment Facility Headworks and MTF Subsurface 

Profiles 

June 16, 2017 

https://www.emcbc.doe.gov/SEB/OF200MTF/
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Report for Characterization of Structures, Items, Solutions, and Soil at the Proposed 

Outfall 200 Treatment System Sites  

December 15, 2016 

 

I.138 FAR 52.236-15 Schedules for Construction Contracts (APR 1984) 

(a)  The Contractor shall, within five days after the work commences on the contract or 

another period of time determined by the Contracting Officer, prepare and submit to 

the Contracting Officer for approval of a practicable schedule showing the order in 

which the Contractor proposes to perform the work, and the dates on which the 

Contractor contemplates starting and completing the several salient features of the 

work (including acquiring materials, plant, and equipment). The schedule shall be in 

the form of a progress chart of suitable scale to indicate appropriately the percentage 

of work scheduled for completion by any given date during the period. If the 

Contractor fails to submit a schedule within the time prescribed, the Contracting 

Officer may withhold approval of progress payments until the Contractor submits the 

required schedule. 

(b)  The Contractor shall enter the actual progress on the chart as directed by the 

Contracting Officer, and upon doing so shall immediately deliver the annotated 

schedule to the Contracting Officer. If, in the opinion of the Contracting Officer, the 

Contractor falls behind the approved schedule, the Contractor shall take steps 

necessary to improve its progress, including those that may be required by the 

Contracting Officer, without additional cost to the Government. In this circumstance, 

the Contracting Officer may require the Contractor to increase the number of shifts, 

overtime operations, days of work, and/or the amount of construction plant, and to 

submit for approval any supplementary schedule or schedules in chart form as the 

Contracting Officer deems necessary to demonstrate how the approved rate of 

progress will be regained. 

(c)  Failure of the Contractor to comply with the requirements of the Contracting Officer 

under this clause shall be grounds for a determination by the Contracting Officer that 

the Contractor is not prosecuting the work with sufficient diligence to ensure 

completion within the time specified in the contract. Upon making this determination, 

the Contracting Officer may terminate the Contractor’s right to proceed with the 

work, or any separable part of it, in accordance with the default terms of this contract. 

 

I.139 FAR 52.243-7 Notification of Changes (JAN 2017) 

(a)  Definitions. “Contracting Officer,” as used in this clause, does not include any 

representative of the Contracting Officer. 
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“Specifically Authorized Representative (SAR),” as used in this clause, means any 

person the Contracting Officer has so designated by written notice (a copy of which 

shall be provided to the Contractor) which shall refer to this subparagraph and shall 

be issued to the designated representative before the SAR exercises such authority. 

(b)  Notice. The primary purpose of this clause is to obtain prompt reporting of 

Government conduct that the Contractor considers to constitute a change to this 

contract. Except for changes identified as such in writing and signed by the 

Contracting Officer, the Contractor shall notify the Administrative Contracting 

Officer in writing promptly, within 15 calendar days from the date that the Contractor 

identifies any Government conduct (including actions, inactions, and written or oral 

communications) that the Contractor regards as a change to the contract terms and 

conditions. On the basis of the most accurate information available to the Contractor, 

the notice shall state -- 

(1)  The date, nature, and circumstances of the conduct regarded as a change; 

(2)  The name, function, and activity of each Government individual and Contractor 

official or employee involved in or knowledgeable about such conduct; 

(3)  The identification of any documents and the substance of any oral communication 

involved in such conduct; 

(4)  In the instance of alleged acceleration of scheduled performance or delivery, the 

basis upon which it arose; 

(5)  The particular elements of contract performance for which the Contractor may 

seek an equitable adjustment under this clause, including -- 

(i)  What line items have been or may be affected by the alleged change; 

(ii)  What labor or materials or both have been or may be added, deleted, or 

wasted by the alleged change; 

(iii)  To the extent practicable, what delay and disruption in the manner and 

sequence of performance and effect on continued performance have been or 

may be caused by the alleged change; 

(iv)  What adjustments to contract price, delivery schedule, and other provisions 

affected by the alleged change are estimated; and 

(6)  The Contractor’s estimate of the time by which the Government must respond to 

the Contractor’s notice to minimize cost, delay or disruption of performance. 

(c)  Continued performance. Following submission of the notice required by paragraph 

(b) of this clause, the Contractor shall diligently continue performance of this contract 
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to the maximum extent possible in accordance with its terms and conditions as 

construed by the Contractor, unless the notice reports a direction of the Contracting 

Officer or a communication from a SAR of the Contracting Officer, in either of which 

events the Contractor shall continue performance; provided, however, that if the 

Contractor regards the direction or communication as a change as described in 

paragraph (b) of this clause, notice shall be given in the manner provided. All 

directions, communications, interpretations, orders and similar actions of the SAR 

shall be reduced to writing promptly and copies furnished to the Contractor and to the 

Contracting Officer. The Contracting Officer shall promptly countermand any action 

which exceeds the authority of the SAR. 

(d)  Government response. The Contracting Officer shall promptly, within 15 calendar 

days after receipt of notice, respond to the notice in writing. In responding, the 

Contracting Officer shall either -- 

(1)  Confirm that the conduct of which the Contractor gave notice constitutes a change 

and when necessary direct the mode of further performance; 

(2)  Countermand any communication regarded as a change; 

(3)  Deny that the conduct of which the Contractor gave notice constitutes a change 

and when necessary direct the mode of further performance; or 

(4)  In the event the Contractor’s notice information is inadequate to make a decision 

under subparagraphs (d)(1), (2), or (3) of this clause, advise the Contractor what 

additional information is required, and establish the date by which it should be 

furnished and the date thereafter by which the Government will respond. 

(e)  Equitable adjustments. 

(1)  If the Contracting Officer confirms that Government conduct effected a change as 

alleged by the Contractor, and the conduct causes an increase or decrease in the 

Contractor’s cost of, or the time required for, performance of any part of the work 

under this contract, whether changed or not changed by such conduct, an 

equitable adjustment shall be made -- 

(i)  In the contract price or delivery schedule or both; and 

(ii)  In such other provisions of the contract as may be affected. 

(2)  The contract shall be modified in writing accordingly. In the case of drawings, 

designs or specifications which are defective and for which the Government is 

responsible, the equitable adjustment shall include the cost and time extension for 

delay reasonably incurred by the Contractor in attempting to comply with the 

defective drawings, designs or specifications before the Contractor identified, or 

reasonably should have identified, such defect. When the cost of property made 
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obsolete or excess as a result of a change confirmed by the Contracting Officer 

under this clause is included in the equitable adjustment, the Contracting Officer 

shall have the right to prescribe the manner of disposition of the property. The 

equitable adjustment shall not include increased costs or time extensions for delay 

resulting from the Contractor’s failure to provide notice or to continue 

performance as provided, respectively, in paragraphs (b) and (c) of this clause. 

NOTE: The phrases “contract price” and “cost” wherever they appear in the 

clause, may be appropriately modified to apply to cost-reimbursement or 

incentive contracts, or to combinations thereof. 

 

I.140 FAR 52.252-6 Authorized Deviations in Clauses (APR 1984) 

(a)  The use in this solicitation or contract of any Federal Acquisition Regulation (48 CFR 

Chapter 1) clause with an authorized deviation is indicated by the addition of 

"(DEVIATION)" after the date of the clause. 

(b)  The use in this solicitation or contract of any Department of Energy Acquisition 

Regulation (48 CFR 9) clause with an authorized deviation is indicated by the 

addition of "(DEVIATION)" after the name of the regulation. 

 

I.141 DEAR 952.215-70 Key Personnel (DEC 2000)  

(a)  The personnel listed below or elsewhere in this contract [see Section H clause DOE-

H-2070 Key Personnel] are considered essential to the work being performed under 

this contract. Before removing, replacing, or diverting any of the listed or specified 

personnel, the Contractor must: (1) Notify the Contracting Officer reasonably in 

advance; (2) submit justification (including proposed substitutions) in sufficient detail 

to permit evaluation of the impact on this contract; and (3) obtain the Contracting 

Officer's written approval. Notwithstanding the foregoing, if the Contractor deems 

immediate removal or suspension of any member of its management team is 

necessary to fulfill its obligation to maintain satisfactory standards of employee 

competency, conduct, and integrity under the clause at 48 CFR 970.5203-3, 

Contractor's Organization, the Contractor may remove or suspend such person at 

once, although the Contractor must notify Contracting Officer prior to or concurrently 

with such action.  

(b)  The list of personnel may, with the consent of the contracting parties, be amended 

from time to time during the course of the contract to add or delete personnel. 
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I.142 DEAR 952.227-82 Rights to Proposal Data (APR 1994)  

Except for technical data contained on pages [offeror fill-in] __ of the contractor's 

proposal dated [offeror fill-in] __ which are asserted by the contractor as being 

proprietary data, it is agreed that, as a condition of the award of this contract, and 

notwithstanding the provisions of any notice appearing on the proposal, the Government 

shall have the right to use, duplicate, disclose and have others do so for any purpose 

whatsoever, the technical data contained in the proposal upon which this contract is 

based. 

 

I.143 DEAR 952.242-70 Technical Direction (DEC 2000)  

(a)  Performance of the work under this contract shall be subject to the technical direction 

of the DOE Contracting Officer's Representative (COR). The term “technical 

direction” is defined to include, without limitation:  

(1)  Providing direction to the Contractor that redirects contract effort, shift work 

emphasis between work areas or tasks, require pursuit of certain lines of inquiry, 

fill in details, or otherwise serve to accomplish the contractual Statement of Work.  

(2)  Providing written information to the Contractor that assists in interpreting 

drawings, specifications, or technical portions of the work description.  

(3)  Reviewing and, where required by the contract, approving, technical reports, 

drawings, specifications, and technical information to be delivered by the 

Contractor to the Government.  

(b)  The Contractor will receive a copy of the written COR designation from the 

Contracting Officer. It will specify the extent of the COR's authority to act on behalf 

of the Contracting Officer.  

(c)  Technical direction must be within the scope of work stated in the contract. The COR 

does not have the authority to, and may not, issue any technical direction that—  

(1)  Constitutes an assignment of additional work outside the Statement of Work;  

(2)  Constitutes a change as defined in the contract clause entitled “Changes;”  

(3)  In any manner causes an increase or decrease in the total estimated contract cost, 

the fee (if any), or the time required for contract performance;  

(4)  Changes any of the expressed terms, conditions or specifications of the contract; 

or  
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(5)  Interferes with the Contractor's right to perform the terms and conditions of the 

contract.  

(d)  All technical direction shall be issued in writing by the COR.  

(e)  The Contractor must proceed promptly with the performance of technical direction 

duly issued by the COR in the manner prescribed by this clause and within its 

authority under the provisions of this clause. If, in the opinion of the Contractor, any 

instruction or direction by the COR falls within one of the categories defined in (c)(1) 

through (c)(5) of this clause, the Contractor must not proceed and must notify the 

Contracting Officer in writing within five (5) working days after receipt of any such 

instruction or direction and must request the Contracting Officer to modify the 

contract accordingly. Upon receiving the notification from the Contractor, the 

Contracting Officer must—  

(1)  Advise the Contractor in writing within thirty (30) days after receipt of the 

Contractor's letter that the technical direction is within the scope of the contract 

effort and does not constitute a change under the Changes clause of the contract;  

(2) Advise the Contractor in writing within a reasonable time that the Government 

will issue a written change order; or  

(3) Advise the Contractor in writing within a reasonable time not to proceed with the 

instruction or direction of the COR.  

(f)  A failure of the Contractor and Contracting Officer either to agree that the technical 

direction is within the scope of the contract or to agree upon the contract action to be 

taken with respect to the technical direction will be subject to the provisions of the 

clause entitled “Disputes.” 

 

I.144 DEAR 970.5204-3 Access to and Ownership of Records (OCT 2014) (Deviation) 

(a) Government-owned records. Except as provided in paragraph (b) of this clause, all 

records acquired or generated by the contractor in its performance of this contract, 

including records series described within the contract as Privacy Act systems of records, 

shall be the property of the Government and shall be maintained in accordance with 36 

Code of Federal Regulations (CFR), Chapter XII, Subchapter B, “Records Management.” 

The contractor shall ensure records classified as Privacy Act system of records are 

maintained in accordance with FAR 52.224.2 “Privacy Act.” 

(b) Contractor-owned records. The following records are considered the property of the 

contractor and are not within the scope of paragraph (a) of this clause.  
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(1) Employment-related records (such as worker's compensation files; employee 

relations records, records on salary and employee benefits; drug testing records, 

labor negotiation records; records on ethics, employee concerns; records 

generated during the course of responding to allegations of research misconduct; 

records generated during other employee related investigations conducted under 

an expectation of confidentiality; employee assistance program records; and 

personnel and medical/health-related records and similar files), and non-employee 

patient medical/health-related records, except those records described by the 

contract as being operated and maintained by the Contractor in Privacy Act 

system of records. 

(2) Confidential contractor financial information, internal corporate governance 

records and correspondence between the contractor and other segments of the 

contractor located away from the DOE facility (i.e., the contractor's corporate 

headquarters); 

(3) Records relating to any procurement action by the contractor, except for 

records that under 48 CFR 970.5232-3 are described as the property of the 

Government; and 

(4) Legal records, including legal opinions, litigation files, and documents 

covered by the attorney-client and attorney work product privileges; and 

(c) Contract completion or termination. Upon contract completion or termination, the 

contractor shall ensure final disposition of all Government-owned records to a Federal 

Record Center, the National Archives and Records Administration, to a successor 

contractor, its designee, or other destinations, as directed by the Contracting Officer. 

Upon the request of the Government, the contractor shall provide either the original 

contractor-owned records or copies of the records identified in paragraph (b) of this 

clause, to DOE or its designees, including successor contractors. Upon delivery, title to 

such records shall vest in DOE or its designees, and such records shall be protected in 

accordance with applicable federal laws (including the Privacy Act) as appropriate. If the 

contractor chooses to provide its original contractor-owned records to the Government or 

its designee, the contractor shall retain future rights to access and copy such records as 

needed. 

(d) Inspection, copying, and audit of records. All records acquired or generated by the 

Contractor under this contract in the possession of the Contractor, including those 

described at paragraph (b) of this clause, shall be subject to inspection, copying, and audit 

by the Government or its designees at all reasonable times, and the Contractor shall 

afford the Government or its designees reasonable facilities for such inspection, copying, 

and audit; provided, however, that upon request by the Contracting Officer, the 

Contractor shall deliver such records to a location specified by the Contracting Officer 

for inspection, copying, and audit. The Government or its designees shall use such 
records in accordance with applicable federal laws (including the Privacy Act), as 

appropriate. 
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(e) Applicability. This clause applies to all records created, received and maintained by 

the contractor without regard to the date or origination of such records including all 

records acquired from a predecessor contractor. 

(f) Records maintenance and retention. Contractor shall create, maintain, safeguard, and 

disposition records in accordance with 36 Code of Federal Regulation (CFR) Chapter 

XII, Subchapter B, “Records Management” and the National Archives and Records 

Administration (NARA)-approved Records Disposition Schedules. Records retention 

standards are applicable for all classes of records, whether or not the records are owned 

by the Government or the contractor. The Government may waive application of the 

NARA-approved Records Disposition Schedules, if, upon termination or completion of 

the contract, the Government exercises its right under paragraph (c) of this clause to 

obtain copies of records described in paragraph (b) and delivery of records described in 

paragraph (a) of this clause. 

(g) Subcontracts.  

(1) The contractor shall include the requirements of this clause in all subcontracts 

that contain the  Radiation Protection and Nuclear Criticality clause at 952.223-

72, or whenever an on-site subcontract scope of work (i) could result in potential 

exposure to:  A) radioactive materials; B) beryllium; or  C) asbestos or (ii) 

involves a risk associated with chronic or acute exposure to toxic chemicals or 

substances or other hazardous materials that can cause adverse health impacts, in 

accordance with 10 CFR part 851.  In determining its flow-down responsibilities, 

the Contractor shall include the requirements of this clause in all on-site 

subcontracts where the scope of work is performed in:  (A) Radiological Areas 

and/or Radioactive Materials Areas (as defined at 0 CFR 835.2); (B) areas where 

beryllium concentrations exceed or can reasonably be expected to exceed action 

levels specified in 10 CFR 850; (C) an Asbestos Regulated area (as defined at 29 

CFR 1926.1101 or 29 CFR 1910.1001); or (D)  a workplace where hazard 

prevention and abatement processes are implemented in compliance with 10 CFR 

851.21 to specifically control potential exposure to toxic chemicals or substances 

or other hazardous materials that can cause long term health impacts. 

(2) The Contractor may elect to take on the obligations of the provisions of this 

clause in lieu of the subcontractor, and maintain records that would otherwise be 

maintained by the subcontractor. 

 


